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REMARKS 

Favorable reconsideration of this application is respectfully requested in view of the 
claim amendments and following remarks. Claims 9 and 35 have been canceled wifliout 
prejudice or disclaimer of the subject matter contained therein. Claims 1, 6, 1 1, 18, 23, 24, 34, 
36 and 37 have been amended. Canently, claims 1-8, 10-34, and 36-38 are pending in tiie 
present aw)lication of which claims 1, 1 1, and 34 are independent. No new matta has be«i 
added. 

Claims 1-5, 1 1-13, 15, 25-29, 34, and 36 were rejected under 35 U.S.C. § 102(b) as 
allegedly being anticipated by Zawilinski (U.S. Patent Number 5,676,138). Claims 6-10, 16, 17, 
30, and 35 were rejected under 35 U.S.C. § 103(a) as allegedly being unpatentable over 
ZawiUnski in view of Kazama (U.S. Patent Number 6,1 1 1,580). Claim 14 was rejected under 35 
U.S.C. § 103(a) as allegedly beingiunpatentable over Zawiiinski in view of Ark (U.S. Patent 
Number 6.190,3 14). Qaims 1 8-24 were rejected under 35 U.S.C, § 103(a) as aUegedly being 
unpatentable over Zawilinski in view of Abecassis (U.S. Patent Number 5,664,046). Claims 31 
and 32 were rejected under 35 U.S.C. § 103(a) as allegedly being unpatentable over Zawilinski 
in view of Black (U.S. Patent Number 5,774,591). Claims 33 and 38 were rejected under 35 
U.S.C. § 103(a) as allegedly being unpatentable over Zawilinski in view of Bentolila (U.S. 
Patent Publication Number 2003/0101449). Claim 37 was rejected under 35 U.S.C. § 103(a) as 
allegedly being unpatentable over Zawilinski in view of Shinohara (U.S. Patent Number 
2003/00005431). The above rejections are respectfully traversed for at least the reasons set forth 
below. 
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Ocum Rejection Under 35 U.S.C. SI 02 

The test for determining if a reference anticipates a claim, for puiposes of a rejection 
under 35 U.S.C. § 102, is whether the reference discloses all the elements of the claimed 
combination, or die mechanical equivalents diereof functioning in substantially the same way to 
produce substantially the same results. As noted by the Court of Appeals for the Federal Circuit 
in Lindemann Maschinenfabrick G^Hv. American Hoist and Derrick Co., 221 USPQ 481, 485 
(Fed. Cir. 1984), in evaluating the sufBciency of an antic^tion rejection under 35 U.S.C. § 102, 
the Court stated: 

Anticipation requires the presence in a single prior art reference 
disclosure of each and every element of the claimed invention, 
arranged as in the claim. 

Therefore, if the cited reference does not disclose each and every element of the claimed 

invention, then the cited reference &ils to anticipate die claimed invention and, thus, the claimed 

invention is distinguishable over the cited reference. 

Claims 1-5, 11-13, 15. 25-29, 34, and 36 have been rejected under 35 U.S.C. § 102(b) as 
allegedly being anticipated by the disclosure contained in Zawilinski. This rejection is 
respectfiilly traversed because the claimed invention as set fiwth in amended claims 1 , 1 1, and 34 
and the claims that depend therefrom are patentably distinguishable over Zawilinski. 

Zawilinski discloses a system including measurement devices of philological variables 
operably connected to a computerized analyzer and having a multimedia display for displaying 
resulting data, such as each of a plurality of semantic descriptors associated with each of a 
plurality of emotional responses of a human at a given moment over a preselected time period 
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during the presentation of a stimulus. A multimedia computerized system is described for 
measuring, analyzing, storing and displaying emotional responses elicited by one or more human 
beings being or having been pres«ited a stimuhis. The system comprises a stimulus presentation 
device for presenting a stimulus, such as a television commercial, occuning over a 
predetermined period of time to eaich of one or more individuals fonning a population sample; 
measuring devices for measuring and recording a plurality of values associated with each of a 
plurality of physiological variables, such as heartrate, electromyography (EMG) and 
electroderaial activity (EDA; software programmed for receiving and translating each value 
measured by statistical calculation :into a unitless statistical measure known as a z-score, then 
associating the z-scor© with an associated emotion or state of feeling. 

Claim 1 recites "at least one sensor for sensing a physical reaction by the viewer..., 
wherein die at least one sensor includes a microphone for picking up vocalizations made by the 
viewer; and a processor for receivmg the sensor signal and analyzing it to determine if it can be 
associated with at least one recognizable viewer emotional response." Zawilinski fails to teach 
the use of a microphone as a sensor, as recited in claim 1. Specifically, Zawilinski &ils to teach 
the use of a signal from a sensor including a microphone to determine at least one emotional 
response. 

Accordingly, Zawilinski fails to teach all of the features contained in claim 1, and thus, 
these claims are believed to be allowable over Zawilinski. Claims 2-8 and 10 depend upon claim 
1 and are also allowable over Zawilinski at least by virtue of their dependencies. Therefore, ±e 
examiner is respectively requested to withdraw diis rejection. 
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Amended claim 1 1 recites a "method of assessing viewer response to television 
programming. . . comprising tiie steps of. , . associating a perceived physical-condition status wilh 
a viewer response; and determining when a program segment is being received that corresponds 
to a pre-selected view« response previously associated widi a physical-condition status." 
^wilinsld feils to teach use of a viewer*s phj^cal-condition status to determine that a program 
segment corresponds to a desired viewer response as described in claim 11. Specifically, 
Zawilinslci &ils to teach a step of determining when a program segment corresponds to a pre- 
selected viewer response. 

Accordingly, Zawilinski feils to teach all of the features contained in claim 1 1, and thus, 
these claims are believed to be allowable over Zawilinski. Claims 12-33 depend upon claim 1 1 
and are also allowable over Zawilinski at least by virtue of their dependencies. Therefore, the 
examiner is respectively requested to withdraw this rejection. 

Claim 34 zedtes a '^ethodlof assessing listener refuse to audio programmiog. . . 
comprising the steps of.. . monitoring at least one listener physical condition, said at least one 
listener physical condition including at least one audible i^onse; and associating said at least 
one audible response with a viewo^emotional response...*' Zawilinski feils to teach associating 
at least one audible response with a; viewer emotional response, as recited in claim 1 . 
Specifically, Zawilinski fails to teach monitoring at least one audible response; and associating 
said at least one audible response witii a viewer emotional req)onse. 

Accordingly, Zawilinski fails to teach all of die features contained in claim 34, and thus, 
these claims are believed to be allowable over Zawilinski. Qaims 36-38 depend upon claim 34 
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and are also allowable over Zawilinski at least by virtue of their dependencies. Therefore, the 

examiner is respectively requested to withdraw this rejection. 



Claim Refection Under 35 U.S.C. $103 

Hie test for detennining if a claim is rendoed ob^^ous by one or moi« references for 
puiposes of a rejection under 35 U.S.C. § 103 is set forth in MPEP § 706.02®: 

To establish ^ prima facie case of obviousness, three basic criteria 
must be met First, there must be some suggestion or motivation, 
either in the references themselves or in the knowledge generally 
available to one of ordinary skill in the art, to modify the reference or 
to combine reference t«ichings. Second, there must be a reasonable 
expectation of success. Finally, the prior art reference (or references 
when combined) must teach or suggest all the claim limitotions. Hie 
teaching or suggestion to make the claimed combination and die 
reasonable ejq>ectation of success must both be found in the prior art 
and not based on applicant's disclosure. In re Vaeck, 947 R2d 488. 20 
USPQ2d 1438 (Fed Cir. 1991). 

Therefore, if ttie above-ideiitified criteria are not met, dien the cited reference($) fidls to 
render obvious the claimed invention and, thus, the claimed invention is distinguishable over the 
cited r6ference(s). 

Claim 6-10, 16, 17, 30, and35 were rejected mider 35 U.S.C. § 103(a) as allegedly being 
unpatentable over Zawilinski in view of Kazama. Of these claims, claims 9 and 35 have been 
cancelled. 

The rejection of claims 6-10 is respectfully traversed because Zawilinski and Kazama, 
considered singly or in combination, m to teach or suggest the claimed invention as set forth in 
amended claim 1 and its dependents. 
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ZawiUnski discloses a system including measurement devices of physiological variables 
operably connected to a computerized analyzer, substantially as described above. 

Kazama discloses a system for controlling an electronic device witii user action, using a 
video camwa to monitor fecial expressions and detennine if attention is being paid to a device by 
a user. 

Claim 1, as amended, incorporates el«nents from cancelled claim 9 and recites that tite 
system includes "at least one sensor for sensing a physical reaction by the viewCT viewing the 
displayed programming and generating a signal rqwesentative of the physical reaction, wherein 
the at least one sensor includes a micrc^raie for pickmg up vocalizations made by the viewer, 
and a processor for receiving the sensor signal and analyzing it to determine if it can be 
associated with at least one recognizable viewer emotional response..." The Official Action 
asserts diat Zawilinski discloses all the elements of cancelled claim 9 except for the use of a 
microphone for picking up speech signals, and relies on Kazawa to show use of a microphone. 
However, the .^licants submit that Kazawa &ils to teach or surest the use of a microphone 
for generating a signal that can be associated with an emotional response, as recited in claim 1 . 
Kazawa's system merely recognizes predetermined words relating to operation of specified 
equipment, and acHvates equipment in response to word recognition (Page 6, 11. 32-44). There is 
no indication that Kazawa's system; analyzes words for emotional lesponses or content. 

At least by virtue of Zawiliiiski»s and Kazawa*s feilure to teach or suggest the above 
identified elemra* of claim I as amended, the combination of these references is not sufBcient to 
establish Aprima facie case of obviousness under 35 U.S.C. § 1 03. Accordingly, the Examiner is 
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respectfully requested to allow amended claim 1 over Zavwlinski in view of Kazama. Claims 2-8 
and 10 depend fix>m aUowablc claim 1 and are also aUowable over Zawilinski in view of Kazama 
at least by virtue of their dependencies. 

Claims 16, 17, and 30 wer6 r^ected mider 35 U.S.C. § 103(a) as allegedly being 
unpateitable over Zawilinski in view of Ka2ama. The Applicants submit that claim U, as 
amended, is not anticipated by Zawilinski. Therefore, claims 16, 17, and 30, whidi depend fiom 
claim 1 1, are allowable at least by virtue of their dq)endency. The Examiner is tiierefote 
respectfiilly requested to withdraw the rejection of claims 16, 17, and 30. 

Claim 34, as amended, incoipoiates elements fiom cancelled claim 35 and recites a 
"metiiod of assessing listaier response to audio programming [byj . . . monitoring at least one 
listener physical condition, said at least one listener physical condition including at least one 
audible response; and associating said at least one audible response with a viewer emotional 
response." The Official Action asserts that claim 35, whi<* recited that "the monitoring step 
comprises monitoring [an] audibly bbswvable response," conesponds to claim 9, and is analyzed 
and rejected for the same reasons. Accordingly, it is the applicant's understanding that the 
OfBcial Action takes the position that Zawilinski discloses all the elem^ of cancelled claim 35 
except for monitoring an audibly observable response, and reUes on Kazawa to show monitoring 
an audibly observable response. H6wever, the AppKcants submit that Kazawa fidls to teach or 
suggest monitoring an audibly observable response for association of the reqjonse with a viewer 
emotional response, as recited in claim 34. Kazawa's system merely recognizes predeteimined 
words relating to operation of specified equipment, and activates equipment in response to word 
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recognition (Page 6, 11. 32-44). There is no indication that Kazawa's system analyzes words for 

emotional responses or content 

At least by virtue of Zawilkski*s and Kazawa*s failure to teach or suggest the above 
id«itified element of claim 34 as amended, flie combination of these ref«ences is not sufficient 
to establish a/>r«7ia;ii«e case ofobviousness under 35 U.S.C. § 103. Accordingly, the 
Examiner is respectfully requested to allow amended claim 34 over Zawilinski in view of 
Ka2ama. Claims 3(5-38 depend frOm allowable claim 1 and are also allowable over Zawilinski in 
view of Kazama at least by virtue of their dqjendaicies. It is noted fliat Hie Examiner argued, in 
his analysis of claim 36, that analysts of electrical activity of muscles used when lau^g is 
taught by Zawilinski (Page 4 of the Office Action); however, the applicants respectfully submit 
that, as electrical activity cannot b4 heard, it is not an audible response in the meaning of claim 
34. 

Claims 18-24 were rejected under 35 U.S.C. § 103(a) as allegedly being unpatentable 
over Zawilinski in view of Abacassis. This rejection is respectfully traversed because there is no 
suggestion or motivation in cither Zawilinski or Abacassis to combine the two references to 
achieve the claimed invention as set forth in claim 11. which has been amended to incorporate an 
element drawn from claims 23 and 24, and its dependent claims 18-24. 

Zawilinski discloses a system inchiding measurement devices of physiological variables 
operably connected to a computerized analyzer, substantially as described above. 

Abacassis discloses a video retrieval system responsive to a viewer's video content 
preferences. 
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The Official Action states that "it would have been obvious to combine the systems of 
Zawilinski and Abacassis in oiderto {uovide a system which can provide alternate 
programming." The Official Action appears to allege that the motivation resides in the use of 
physiological responses to detetmine alternative programming. 

However, fbh motivation would not sug^t or motivate one of ordinary skill in the art to 
combine the systems of Zawilinski and Abacassis so as to arrive at a system as described in 
claim n, from which claims 18-24 dq)end. The Official Action acknowledges that, while 
Zawilinski teaches that physiological responses can be used to determine a viewer preference 
level, he &Us to disclose the step of "applying the preference level to enhance program selection 
(Page 8; the remaining limitation of claim 18)." Further, Zawilinski fails to teach detennination 
Aat a program segment corresponds to a pre-selected viewer response, as recited in amended 
claim 11, fycm which claims 18-24 defend. Abacassis teaches use of a view»'s content 
preferences to enhance program selection; however, Abacassis Ms to teach that preference 
levels can be deteraimed based on physiological responses or a physical-condition stanis. 
Instead, preferences are input directly by the user via a video content preference screen (See Fig. 
4). Neitho: Zawilmski or Abacassis teaches detennination that a program segment is being 
received that corresponds to a pre-selected viewer response previously associated with a 
physical-condition status, as recited in amended claim 1 1. 

For at least the forgoing reasons, it is respectfully submitted that amended claim 1 1 is not 
obvious under 35 U.S.C. § 103 over Zawilinski in view of Abacassis. Further, claims 18-24 
depend from aUowable claim 1 1 and are also aUowable over Zawilinski in view of Abacassis at 
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least by virtue of their dependencies. Accordingly, the Examin» is respectfully requested to 
wilhdraw the rejection of claims 18-24. 

Claim 14 was rejected under 35 U.S.C. § 103(a) as allegedly being unpatentable over 
Zawilinski in view of Ark. The AppUcaats submit that claim 1 1, as amended, is not anticipated 
by Zawilinski. Specifically, Zawilinski foils to teach determination that a program segment 
corresponds to a pre-selected viewer response, as recited in claim 1 1. In addition, Ark foils to 
teach detennination that a prograni segment conresponds to a pr«-selected viewer response; Aifc 
is merely relied on to teach monitoring of a user's body temperature. Therefore, claim 14, which 
depends fiom claim 1 1, is allowable at least by virtue of its dependency. The Examiner is 
Aoefiare respectfully requested to wididraw the rejection of claim 14. 

Claims 3 1 and 32 were rejected under 35 U.S.C. § 103(a) as allegedly being unpatentable 
over Zawilinski in view of Black. The Applicants submit that claim 1 1, as amended, is not 
anticipated by Zawilinski. Specifically, Zawilinski foils to teach determination that a program 
segment conresponds to a pre-selected viewer response, as recited in claim 1 1. addition. Black 
foils to teach determination that a program segment corresponds to a pf«-selected viewer 
response Black is merely relied on^to teach monitoring of fiinowing of a us«-'s brow. 
Therefore, Clanns 31 and 32. which depend fixjm claim 1 1, are allowable at least by virtue of 
their dependencies. The Examine is flierefore respectfiiUy requested to withdraw the rejection 
ofaaims3land32. 

Claims 33 and 38 were rejected under 35 U.S.C. § 103(a) as aUegedly being unpatentable 
over Zawilinski in view of Bentolila. The Applicants submit that claim 1 1, as amended, is not 
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anticipated by Zawilinski. Specifically, Zawilinski fails to teach detennination that a program 
s^ent corresponds to a pre-selected viewer response, as recited in claim 1 1. Further, ttie 
Applicants submit that claim 34, as amended, is not anticipated by Zawilinski. Specifically, 
Zawilinski fails to teach monitoring of an audible response, as described in claim 34. In 
addition. Bentolila fails to make up for either of these deficiencies; Bentolila is merely relied on 
to teach use of a Hidden Markov Model technique. Therefore, Clauns 33, which depends from 
claim 11, and 38, which d^ends from claim 34, are allowable at least by virtue of their 
dspendencies. The Examiner is therefore respectfiiUy requested to withdraw Ae rejection of 
Claims 33 and 38. 

Claim 37 was rejected under 35 U.S.C § 103(a) as allegedly being unpatentable over 
Zawilinski in view of Shinohara. the Applicants submit that claim 34, as amended, is not 
anticipated by Zawilinski. Specifically, Zawilinski fails to teach monitoring of an audible 
response; and associating said at least one audible response with a viewer emotional response, as 
described in claim 34. In addition, Shinohara also foils to teach association at least one audible 
response with a viewer's emotional response; Shinohara merely shows recognition of a viewer 
based on vocal patterns (Page 2, paragraph [0026]). Therefore, Claim 37, which depends fiom 
claim 34, is allowable at least by virtue of its dependency. The Examiner is therefore 
respectfiilly requested to withdraw the rejection of Claim 37. 

Conclusion 
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In light of the foregoing, withdrawal of the rejections of record and allowance of this 

application are earnestly solicitedj 

While we believe the instant amaidment places the application in condition for 
allowance, should the Examiner ihave any further comments or suggestions, it is respectfolly 
requested that the Examiner telephone tiie undersigned attorney m order to expeditiously resolve 
any outstanding issues. 
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In the event that the fees submitted prove to be insufficient in connection with the filing 
of this paper, please charge our Deposit Account Number 50-0578 and please credit any excess 
fees to such Deposit Account 



RBSpectfully submitted, 
Kramer & amado» p.C 




Registration No.: 41,541 

KRAMER & AMADO, P.C. 
1 725 Duke Street, Suite 240 
Alexandria, VA 223 14 
Phone: 703-519-9801 
Fax: 703-519-9802 
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